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I.

INTRODUCTION

A drug-addicted mother appeared before a Washington superior
court judge on drug-related charges and was sentenced to thirty
months in prison.' Meanwhile, Washington State Child Protective
Services ("CPS") placed her young son and infant daughter in foster
care and filed a dependency petition against the mother with the
juvenile court.2 The children's fathers were already incarcerated. 3
The juvenile court established dependencies for both children, finding4
the children dependent on the State of Washington for their care.
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1. DEP'T OF SOCIAL AND HEALTH SERVICES, ZY'NYIA NOBLES FATALITY REVIEW
REPORT 35 (Nov. 29, 2000) [hereinafter ZY'NYIA REPORT).

2. Id.
3. Id.
4. Id. Sections 13.34.030(1) and (5) of the Revised Code of Washington (RCW) define a
"dependent child" as any child who:
(a) Has been abandoned; [that is,] when the child's parent, guardian, or other
custodian has expressed, either by statement or conduct, an intent to forego, for an
extended period, parental rights or parental responsibilities despite the ability to do
so. If the court finds that the petitioner has exercised due diligence in attempting to
locate the parent, no contact between the child and the child's parent, guardian, or
other custodian for a period of three months creates a rebuttable presumption of
abandonment, even if there is no expressed intent to abandon;
(b) Is abused or neglected as defined in chapter 26.44 RCW by a person legally
responsible for the care of the child; or
(c) Has no parent, guardian, or custodian capable of adequately caring for the child,
such that the child is in circumstances which constitute a danger of substantial
damage to the child's psychological or physical development.
WASH. REV. CODE § 13.34.030(1), (5) (2003) (definitions combined for clarity).
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Over the next three years, the state offered the mother drug treatment
services and parenting classes in hopes that one day her children
would be able to live with her again.' However, the mother did not
think she needed help and only marginally complied with courtordered services. The state gave her many opportunities to comply,
and even though the mother showed little improvement, the state did
not terminate her parental rights.6 After the children had lived in
foster care for three years, the state gave the mother another chance to
raise her children, returning them to her while continuing to monitor
the family's progress Four months later, Zy'Nyia Nobles, then 31
years old, died in her mother's care, her body found covered with
substantial bruises.'
After Zy'Nyia's death, a child fatality review team, made up of
physicians, social workers, legislators, and law enforcement officers,
convened to figure out what went wrong and to recommend
improvements to the state's child welfare system.9 Although most
child abuse and neglect cases do not end so tragically, in other respects
this case was "run-of-the-mill."'" During her brief life, Zy'Nyia had
five social workers and five placements including her return to her
mother.1' Zy'Nyia's guardian ad litem ("GAL"), appointed by the
court to advocate for her best interests, was overworked.1 2 The
juvenile court held numerous dependency review hearings and
scheduled at least five termination of parental rights hearings, then
continued them to a later date. 3 The case was heard before numerous
commissioners and judges.' 4
The review team concluded that Zy'Nyia was the victim of a lack
of consistency, continuity, and accountability, and that 3/ years was
far too long for any child to be in the child welfare system.' The team
made several recommendations related to the handling of child abuse
and neglect cases by the court system. 16 However, there is one
recommendation that the review team did not make which has the
5. ZY'NYIA REPORT, supra note 1, at 12.
6. Id.atl2,35-44.
7. Id. at 44-46.
8. Id. at 46.
9. Id.at 1.
10. Richard Martin, Inconsistent Case Practices Cited in Report on Death of 3-Year-Old,
SEATTLE TIMES, Nov. 29, 2000, at B1.
11. ZY'NYIA REPORT, supra note 1, at 1.
12. Id. at 18. Zy'Nyia Nobles's GAL was a Pierce County employee. The county also has
a volunteer GAL/CASA program. Id. at 1 n.1.
13. Id. at 1.
14. Id.
15. Id. at 1-2.
16. Id. at 9.
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potential to increase professional accountability and public awareness
of the problems permeating the juvenile court system.
This
recommendation would be to allow public access to juvenile
dependency proceedings.
The public was excluded from all juvenile dependency
proceedings in Washington before July 27, 2003, including all of the
proceedings in Zy'Nyia's case. 7 Until the Washington legislature
changed the law in 2003, juvenile dependency proceedings were
exempt from the state constitutional requirement that "[j]ustice in all
cases shall be administered openly . ".1.8" In general, public
opportunity to observe and critique governmental institutions is a
fundamental principle of American democracy. 19 Over the past few
decades, the U.S. Supreme Court has held in several cases that the
public has a constitutional right to attend at least criminal
proceedings.2 ' However, the Court has also declared that the familial
right to privacy is a "fundamental personal right. ' ' 21 Historically,
juvenile dependency proceedings have been closed to the public in
order to minimize the trauma and embarrassment22 suffered by children
and parents and to facilitate family reunification.
As do all states, Washington faces constant scrutiny from the
media, the public, and child welfare advocates because many of its
children linger too long in the child welfare system rather than being
17. The Washington legislature closed juvenile dependency hearings to the public in 1961.
1961 Wash. Laws 302. The original language was:
All hearings may be conducted at any time or place within the limits of the county,
and such cases shall not be heard in conjunction with the other business of the court.
The general public shall be excluded and only such persons shall be admitted who are
found by the judge to have a direct interest in the case or in the work of the court.
WASH. REV. CODE § 13.04.110 (1961). At the time of Zy'Nyia's death and until July 27, 2003,
the statute read:
The public shall be excluded, and only such persons may be admitted who are found
by the judge to have a direct interest in the case or in the work of the court. Unless
the court states on the record the reasons to disallow attendance, the court shall allow
a child's relatives and, if a child resides in foster care, the child's foster parent, to
attend all hearings and proceedings pertaining to the child for the sole purpose of
providing oral and written information about the child and the child's welfare to the
court.
WASH. REV. CODE § 13.34.115 (2000). As of July 27, 2003, "All hearings shall be public, and
conducted at any time or place within the limits of the county, except if the judge finds that
excluding the public is in the best interests of the child." WASH. REV. CODE § 13.34.115(1)
(2003).

18. WASH. CONST. art. I, § 10.
19. See, e.g., Richmond Newspapers v. Virginia, 448 U.S. 555, 580 n.17 (1980).
20. See infra section IV.A.
21. Griswold v. Connecticut, 381 U.S. 479, 494 (1965).
22. San Bernardino County Dep't of Public & Social Services v. Superior Court, 283 Cal.
Rptr. 332, 338-42 (Cal. App. 1991).
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transitioned into safe, stable, and permanent homes.23 Congress has
passed child welfare laws that make it clear to the states that, while
reuniting children with their families is important, finding them
a reasonable period of time is in the best
permanent homes within
24
children.
of
interests
Open proceedings are an important step towards the goal of
permanency.25 When proceedings are open, judges, caseworkers,
GAL's, and attorneys can be held accountable for their decisions.
When these stakeholders know that the public may be watching, they
are more likely to think twice before returning a child like Zy'Nyia to
her parents.26 When the public has the opportunity to directly
observe these proceedings or read about them in the newspapers, it
will better understand how the child welfare and juvenile court
systems operate.
Twenty-two states, including Washington, currently have open
hearings or give judges discretion to open them. 27 New York's courts
were opened in 1997 and Minnesota's courts were opened in July 2002
after a three-year pilot project.28 States with open courts report that
and encourage
they can promote public understanding of the system
29
system.
the
in
participants
the
of
accountability
the
This Comment argues that the Washington State legislature took
an important step along the road to permanency for abused and
neglected children in the state's care when it revised its Juvenile Court
Act in 2003. This Act created the presumption that dependency
proceedings are open to the public unless a judge determines that
excluding the public is in the best interest of the child. This change in
Washington state law represents one piece of the puzzle of reforms
necessary to reach permanency goals for children in our child welfare
system. Those states whose juvenile dependency hearings remain
23. See, e.g., Heath Foster, Move Toward Permanent Homes Is on a Faster Track, SEATTLE
POST-INTELLIGENCER, June 18, 1998, at A10; Richard Martin, supra note 10.
24. See, e.g., Adoption and Safe Families Act of 1997, Pub. L. No. 105-89, 111 Stat. 2115
(codified as amended in scattered sections of 2 U.S.C. and 42 U.S.C.).
25. Permanency means safely returning a child to his family, finding adoptive parents, or
finding permanent guardians for the child. See WASH. REV. CODE § 13.34.145(1)(a) (2000).
26. See infra section V.C.
27. Jonathan Martin, Push on to Open Child Court Hearings,SPOKESMAN REVIEW, July 21,
2002, at B1 [hereinafter Open Court Hearings].
28. 22 N.Y. Comp. Codes R. & Regs. § 205.4(a) (1997); Order Mandating Public Access to
Hearings and Records in Juvenile Protection Matters, State of Minn. Supreme Court, File No.
C2-95-1476 (Dec. 26, 2001) [hereinafter Minn. Supreme Court Order].
29. Open Court Hearings, supra note 27; see also e-mail from Donald Duquette, Clinical
Professor of Law & Director of the Child Advocacy Law Clinic, University of Michigan Law
School (Sept. 17, 2001) (discussing the benefits of open courts in Michigan, which have been
open since the early 1980s) (on file with the Seattle University Law Review).
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closed should now consider following in Washington's footsteps. Part
II provides an overview of the types of dependency hearings covered
by the Juvenile Court Act and describes the new law declaring these
hearings open to the public. Part III discusses the shift in federal
policy from reunification and family preservation to permanency, the
growing demands on the juvenile courts created by these changes in
federal law, the inefficiencies in Washington's juvenile dependency
proceedings, and the minimal efforts of Washington's juvenile courts
to adjust to these increased burdens. Part IV argues that, based on
federal and state case law discussing the public's right to open
proceedings, the Washington legislature correctly decided to open
dependency proceedings to the public.
Part V discusses the
importance of public and media presence at dependency proceedings
and the potential impact of their presence on stakeholder
accountability. Part VI concludes the Comment by arguing that now
that the courts are open, it is up to the media and the public to attend
these proceedings and assure that the state finds safe, stable,
permanent homes for its dependent children.

II. OVERVIEW OF THE JUVENILE DEPENDENCY PROCESS IN
WASHINGTON

Section A provides a brief overview of the steps in the juvenile
dependency process from the initial call to CPS to the termination of
parental rights. Section B discusses the Washington statute opening
juvenile dependency proceedings to the public.
A. From Initial Referral to Ultimate Termination
Children typically enter the child welfare system as a result of
child abuse and neglect.3" In 2000 alone, the Washington State
Department of Social and Health Services ("DSHS") received over
76,000 referrals to investigate suspected cases of child abuse and
neglect.3" CPS, a division of DSHS, has a duty to investigate and

30. DEPARTMENT OF SOCIAL AND HEALTH SERVICES, BUILDING A FUTURE FOR
WASHINGTON'S CHILDREN: FOSTER CARE IMPROVEMENT PLAN 5 (Carole Holland ed., May
2001) [hereinafter FOSTER CARE IMPROVEMENT PLAN]. RCW section 26.44.020(12) defines
"child abuse or neglect" as "the injury, sexual abuse, sexual exploitation, negligent treatment, or
maltreatment of a child by any person under circumstances which indicate that the child's or
adult's health, welfare, and safety is harmed .. " WASH. REV. CODE § 26.44.020(12) (2003).
Washington law also defines "negligent treatment or maltreatment" as "an act or omission that
evidences a serious disregard of consequences of such magnitude as to constitute a clear and
present danger to the child's health, welfare, and safety." Id. § 26.44.020(15).
31. FOSTER CARE IMPROVEMENT PLAN, supra note 30, at 11 (footnote omitted).
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submit a report in every such case. 2 If CPS intervenes and removes a
child from the home, DSHS must file a dependency petition with the
juvenile court within seventy-two hours.33 If the state files a
dependency petition, all subsequent juvenile court hearings are
governed by the Juvenile Court Act.34
Within seventy-five days of filing the dependency petition, the
court must hold a fact-finding hearing to determine whether the child
should be declared a dependent child.3" Most dependency cases are
settled before reaching the fact-finding hearing.36 However, if they are
not settled or dismissed, the court conducts a fact-finding hearing to
determine whether the allegations in the dependency petition are
true.37 A juvenile court commissioner or judge conducts the hearing
similarly to any civil, non-jury trial.38 Prior to July 27, 2003, factfinding hearings in Washington were closed to the public and
relatives, and foster parents could only be present for the limited
purpose of providing information about the child's welfare.39
If the court finds a child dependent, it holds a disposition hearing
to determine the child's placement and the appropriate services for the
child and family.4" Before the disposition hearing is held, DSHS must
submit an Individual Service Plan ("ISP"), or "Report to Court,"
which includes all relevant social records and evaluations.41 Parents
are allowed to comment on the ISP. 42 At the disposition hearing, the
judge or commissioner considers the evidence from the fact-finding
hearing, the ISP, the GAL's report, the Court-Appointed Special
Advocate's ("CASA") report, if any, and any reports filed by a party
at the disposition hearing.43 Parents also have the right to submit oral
arguments at the disposition hearing.44
32. WASH. REV. CODE § 26.44.050 (2000).
In 2002, the state filed over 3900
33. Id. §§ 13.34.050(1), .060(1)(b), 26.44.050.
dependencies. See SUPERIOR COURT 2002 ANNUAL CASELOAD REPORT 113, available at
http://www.courts.wa.gov/caseload/superior/ann/atbl02.pdf (last visited Mar. 4, 2004)
[hereinafter ANNUAL CASELOAD REPORT].

34. The full title of the statute is "Juvenile Court Act in Cases Relating to Dependency of a
Child and the Termination of a Parent and Child Relationship." WASH. REV. CODE § 13.34.010
(2003).
35. 3 WASHINGTON FAMILY LAW DESKBOOK, § 49.6, at 49-22 to 49-24 (2000)
[hereinafter DESKBOOK].
36. Id.
37. Id.
38. Id.
39. WASH. REV. CODE § 13.34.115 (2000) (see supra note 17 for text of this statute).
40. Id. § 13.34.130.
41. Id. § 13.34.120(1).
42. Id.
43. Id.; DESKBOOK, supra note 35, § 49.7(1), at 49-24 to 49-25.
44. See WASH. REV. CODE§ 13.34.120(1) (2000).
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Every six months, the court must review the status of a
dependent child by holding a dependency review hearing to determine
whether court supervision should continue or whether the child
should be returned to the parental home.45 In addition, the court must
hold a permanency planning hearing in all cases in which a child has
been in out-of-home placement for at least nine months, and the
hearing must occur within twelve months of the last removal of the
child from the family home.46 Federal law entitles foster parents, preadoptive parents, and kinship caregivers an opportunity to be heard at
these hearings.47
In 2001, Washington filed approximately 1500 petitions for
termination of parental rights.4" In order to terminate the parent-child
relationship, the state must establish that it has conformed to the
following requirements: (1) The child has been found to be a
dependent child; (2) The court has entered a dispositional order; (3)
The child has been removed from the parents' custody for at least six
months pursuant to a finding of dependency; (4) The state has offered
or provided all the necessary services to the parents; but (5)
Nonetheless, there is little chance that conditions will improve so that
the child can be returned to the family home in the near future.49
There is a rebuttable presumption that if a parent fails to substantially
improve his or her parental deficiencies within twelve months
following the dispositional order, then it is unlikely that conditions
will be remedied so that the child could be returned to the parent in
the near future."0 Courts consider the following factors in determining
whether conditions will be remedied: (1) ongoing drug or alcohol
abuse by the parent; (2) severe and chronic psychological incapacity or
mental deficiency of the parent; (3) conviction of a crime against a
child; and (4) whether continuation of the parent-child relationship
would clearly reduce the child's opportunities for integration into a
stable and permanent home.5'

45. Id. § 13.34.138.
46. WASH. REV. CODE§ 13.34.145(3) (2003).
47. See Madelyn Freundlich, The Adoption and Safe FamiliesAct: FosterParentNotice and
an Opportunity to Be Heard,at http://www.childrensrights.org/Policy/policy-analysissafefamilies _fostparent.htm (last visited March 4, 2004).
48. ANNUAL CASELOAD REPORT, supra note 33, at 113.
49. WASH. REV. CODE § 13.34.180 (2001).
So. Id.
51. Id.
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B. The New Washington Statute
Since July 27, 2003, all hearings governed by the Juvenile Court
Act are presumptively open to the public.12 However, juvenile court
judges and commissioners have complete discretion to close them.53 A
child's parent, attorney, or GAL may move to close the proceeding at
any time, but the judge has the discretion to determine whether it is in
the child's best interest to exclude the public. 4 If the judge excludes
the public from the proceeding, the child's relatives, the child's foster
parents, and any person requested by the parent may attend the closed
hearing as long as the judge does not find that their presence is
contrary to the best interests of the child.5" Juvenile dependency
proceedings may be videotaped, but the videotape may not be
televised or otherwise disseminated to the public.56 Unlike some
states,57 the Washington legislature did not open juvenile dependency
court records to the public.5 "

III. STATE AND FEDERAL EFFORTS TO EXPEDITE PERMANENCY
Under Washington law, the state has a fundamental duty to
intervene when the safety of a child is at risk.59 Although the state
recognizes that family preservation is desirable, children's health and
safety is the paramount concern: "The right of a child to basic
nurturing includes the right to a safe, stable, and permanent home and
",60
a speedy resolution of any [juvenile court] proceeding ....
Achieving permanency without unnecessary delays in the
administrative and adjudicative processes is important to minimize the
emotional and psychological trauma suffered by a child. 61 In making
children's safety the paramount concern, state and federal
governments have shifted their focus toward finding permanent
placements in a reasonably short timeframe as the ultimate goal for
children.

52. WASH. REV. CODE §13.34.115(1) (2003).

53. Id.
54. Id. § 13.34.115(2).
55. Id. § 13.34.115(3).
56. Id. § 13.34.115(5).

57. See, e.g., Minn. Supreme Court Order, supra note 28.
58. See WASH. REV. CODE § 13.50.100 (2003).
59. See id. § 13.34.020.
60. Id.; see also In re Dependency of T.R., 108 Wash. App. 149, 154, 29 P.3d 1275, 1279
(2001).
61. See, e.g., Jonathan Martin, Still No Decision in Key Foster-care Lawsuit, SEATTLE
TIMES, Nov. 3, 2003, at B7; Lynne K. Varner, Foster Care Target of DSHS Lawsuit, SEATTLE
TIMES, Dec. 28, 1998, at B1.
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When Congress sees nationwide problems with the states' child
welfare systems, it often reacts by adopting new federal policies with
which the states must comply in order to receive federal funding.62
Through the U.S. Department of Health and Human Services,
Children's Bureau, the federal government offers technical assistance
to the states to help them implement these federal policies, and the
Children's bureau also conducts periodic reviews to monitor the
states' progress and outcomes.63 The states can tailor their own laws
to assure compliance with federal law while providing for their unique
circumstances and meeting their individual priorities. Over the past
three decades, Congress has actively set guidelines for the states to
follow in order to balance the safety of children with the rights of
parents to rear them.64
Section A discusses the major federal acts dealing with
permanency and the increased burdens that have been placed on
juvenile courts as a result. Section B points out some of the
inefficiencies in the handling of dependency cases by Washington's
juvenile courts. Section C suggests that Congress has not done
enough to assist the juvenile courts in handling its juvenile
dependency cases, and Washington cannot change the way it handles
these cases without the funding to implement the recommended
reforms.
A. FederalActs to Expedite Permanency
In 1974, Congress passed the Child Abuse Protection and
Treatment Act ("CAPTA"), which required states to pass mandatory
child abuse reporting statutes and set up procedures for investigating
reports of abuse and neglect.65 Over the next few years, the number of
62. See, e.g., U.S. Department of Health & Human Services, Administration for Children
& Families, Welcome to the Children's Bureau, Child Welfare Final Rule, Executive Summary,
availableat http://www.acf.dhhs.gov/programs/cb/laws/execsumm.htm (last visited March 10,
2004) (discussing the new Child and Family Services Reviews designed to ensure state
compliance with federal child welfare requirements). The new Child and Family Services
Reviews depart significantly from the old review process, which "focused almost entirely on the
accuracy and completeness of case files and other records, without regard to the outcomes for
children and families.
Unlike the old reviews, the reviews "provide opportunities for
improvement before significant penalties [are] imposed." Id.
63. See, e.g., Welcome to the Washington State Federal Child and Family Services Review
Website, at http://wwwl.dshs.wa.gov/ca/general/cfsr.asp (last visited Feb. 10, 2004).
64. See Adoption Assistance and Child Welfare Act of 1980 (hereinafter AACWA), Pub.
L. No. 96-272, 94 Stat. 500 (1980); and Adoption and Safe Families Act of 1997, Pub. L. No.
105-89, 111 Stat. 2115, (codified as amended in scattered sections of 2 U.S.C. and 42 U.S.C.).
65. Broken Lives, A History of Foster Care, Special Report, SAC. BEE, June 13, 2001,
available at http://www.sacbee.com/static/archive/news/projects/foster/timeline.html (last
visited Mar. 4, 2004).
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children in foster care soared due to both heightened awareness of
child abuse and modifications in federal funding, which make it easier
for states to fund foster care programs.6 6 The public grew concerned
that too many children were spending too much time in foster care
when, with state-provided support services, they could have safely
been reunited with their parents.67
Congress responded in 1980 by passing the Adoption Assistance
and Child Welfare Act ("AACWA").68 In shifting emphasis to
reunification and "permanency planning," AACWA required that
states make "reasonable efforts" to return children to their families by
developing a case plan for every child in foster care.69 In order to
assure that state child welfare agencies made "reasonable efforts" to
keep children with their families and that children did not linger in
foster care, AACWA also increased the number of court hearings
required for most dependency cases.7" Whereas prior to AACWA the
court's role in a dependency proceeding was primarily to decide
whether child abuse or neglect had occurred and whether the child
should remain in the family home, state courts now had to conduct
periodic review hearings and permanency planning hearings within
eighteen months of placing a child in foster care.7
According to its critics, this system was taking too long to return
abused and neglected children to safe, stable, permanent homes.72 In
response, Congress passed the Adoption and Safe Families Act
("ASFA") in 1997.7 With ASFA, Congress changed the "reasonable
efforts" requirement, putting more emphasis on children's safety and
permanency rather than reunification and family preservation.74
ASFA clarifies the "reasonable efforts" requirement in three major
ways.73 First, ASFA states that in making "reasonable efforts" "the

66. Id.
67. Kathleen S. Bean, Changing the Rules: Public Access to Dependency Court, 79 DENV. U.
L. REV. 1, 43 (2001).
68. Adoption Assistance and Child Welfare Act of 1980, Pub. L. No. 96-272, 94 Stat. 500
(1980) (codified as amended in scattered sections of 42 U.S.C.).
69. Bean, supra note 67, at 43-44 ("A typical case plan specifies case goals, such as family
reunification, and areas of parental improvement; agency and parental tasks needed to achieve
the goals; and timetables for the achievement of the identified goals and tasks.").
70. Id. at 44.
71. Id. at 43-44.
72. Foster, supra note 23.
73. Adoption and Safe Families Act of 1997, Pub. L. No. 105-89, 111 Stat. 2115 (codified
as amended in scattered sections of 2 U.S.C. and 42 U.S.C.).
74. Bean, supra note 67, at 44.
75. See Robert M. Gordon, Drifting Through Byzantium: The Promise and Failureof the
Adoption and Safe FamiliesAct of 1997, 83 MINN. L. REV. 637, 650 (1999).
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child's health and safety shall be the paramount concern."76 Second, it
requires that if a court determines that reunification with the parents is
not in the child's best interest, the state must hold a permanency
hearing within thirty days and make "reasonable efforts" to find
another permanent placement for the child; follow-up permanency
hearings must be held every twelve months.7 7 Third, ASFA requires,
with three exceptions, that the state file a termination of parental
rights petition after the child has spent fifteen of twenty-two months
in foster care.78 The mandates placed on states by AACWA and
ASFA have significantly expanded the responsibilities of juvenile
courts in dependency proceedings:
Today's dependency court, in addition to determining the
validity of abuse or neglect allegations, may need to determine
emergency placement issues, assess reasonable efforts to keep
the child in the home, assess reasonable efforts to get the child
back in the home, review case plans, review implementation
efforts of case plans, hold (more quickly) a hearing to terminate
parental rights, and deal with adoption issues."
B. Inefficiencies in Washington's Juvenile Dependency Process
These increased responsibilities placed on Washington's juvenile
dependency courts have likely contributed to the courts' current
inefficiencies. These courts do not seem to be handling juvenile
dependency proceedings the way they would if they were truly putting
the best interests of the child first and making permanent homes a
priority. For example, in King County, the juvenile court has had
problems meeting the statutory requirement that dependencies be
adjudicated within seventy-five days, and there has been a significant
backlog of existing dependency cases awaiting trial.8" All of the parties
involved, including state social workers, GALs, service providers,
public defenders, and court personnel are often tardy in exchanging
discovery information, case reports, and settlement proposals.8 '
Statewide, the parties in these cases have been known to come to court
lacking crucial information about the case, and as a result, judges must

76.
77.
78.
79.

42 U.S.C.A. § 671(a)(15)(A) (2003).
Id. § 671(a)(15)(D)&(E).
Id. § 675(5)(E).
Bean, supra note 67, at 45 (footnotes omitted).

80. KING

COUNTY

JUVENILE

DEPENDENCY

PILOT

PROJECT

FINAL

PROJECT

EVALUATION, pt. III, Impetus for Pilot Project Grant Request (Aug. 6, 1999) [hereinafter KC
DEPENDENCY EVALUATION] (on file with author).

81. See id. pt. IV, para. 4 & Recommendations 9-10, 12.
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issue continuances on the day of trial.8 2 Many times, a different judge
hears each phase of a case. 3 Judges newly assigned to cases already in
progress are often unfamiliar with juvenile law, and training
opportunities for them are limited. 4
Although state law requires that a GAL be assigned to represent
the best interests of every child in court, approximately one-third of
children who need a GAL are left unrepresented." Many professional
GALs have caseloads so high that they do not have time in every case
to conduct independent reviews of the children's circumstances. 6
When the state's juvenile courts are saturated with these problems,
children are forced to wait in limbo, not knowing whether they will be
reunited with their parents or whether a new family will be found for
them.
C. State and FederalEfforts at Reforming Juvenile Dependency Courts
Since it passed AACWA and ASFA, Congress has done very
little to assist state juvenile courts in adapting to their increased
responsibilities. In 1993, the Omnibus Budget Reconciliation Act
("OBRA") 7 designated the Department of Health and Human
Services to disperse federal grants to improve all state courts' handling
of child abuse and neglect cases.8 8 In order to receive a grant, each
state was required to assess its current practices and procedures
relating to foster care placements and adoption to determine how the

82. See id. pt. IV, para. 4 & Recommendations 8, 10.
83. See id. pt. IV, Recommendation 1.
84. See id. pt. IV, Recommendation 5.
85. Office of the Family and Children's Ombudsman website, sec. 3, Findings and
Conclusions, at http://govemor.wa.gov/ofco/gal/galsection3.htm (last visited Mar. 4, 2004)
[hereinafter Ombudsman]. The Washington Legislature created the Office of the Family and
Children's Ombudsman ("OFCO") in 1996 to serve as an independent voice for families and
children. OFCO investigates citizen complaints regarding agency actions or inactions in child
abuse and neglect cases, and it intervenes if it finds that DSHS has acted unreasonably. Also,
OFCO identifies problems with the child welfare system and issues reports recommending
systemic changes to the governor, legislature, and agency officials. OFCO, Message from the
Director Ombudsman, at http://www.governor.wa.gov/ofco/index.htm (last visited Mar. 10,
2004).
86. Ombudsman, supra note 85.
87. Omnibus Budget and Reconciliation Act of 1993 Pub. L. No. 103-66, §§ 13711-13712,
1994 U.S.C.C.A.N. (107 Stat.) 312, 649, cited in DIANE B. RAUBER & ROBERT LANCOUR,
ABA CENTER ON CHILDREN AND THE LAW, COURT IMPROVEMENT PROGRESS REPORT

2001, at vi (Veronica Hemrich ed., 2001).
88. RAUBER & LANCOUR, supra note 87, at vi. In 1997, the 1993 OBRA was amended by
ASFA, adding an additional three years of implementation funding for the court improvement
effort and extending the Court Improvement Program ("CIP') to September 30, 2001. Id.
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money could best be used to improve these proceedings.8 9 Based on
these assessments, states were given leeway in how they could allocate
these funds.9"
Washington used the funds to study dependency proceedings in
five counties. 9 Each county developed its own plan for implementing
recommendations from the National Center for State Courts
("NCSC") on how dependency case management and court
procedures could be improved to make more timely permanency
decisions.92
The NCSC made recommendations for improving
juvenile courts statewide, including the following: (1) The same judge
should hear all phases of a case;93 (2) Judicial assignments to the
dependency rotation should be for at least two years;94 (3) Judges
should receive better training in dependency issues;9" and (4) The state
should study the major causes of continuances.96 While the counties
involved in the pilot projects report improvements in case
management and courtroom efficiency, they do not have the funding
necessary to carry out all of the recommended reforms.97
Unfortunately, the state legislature has not funded comprehensive,
statewide reform of the juvenile court system.
IV. THE HISTORY OF OPEN PROCEEDINGS

Neither the U.S. Supreme Court nor the Washington Supreme
Court have addressed whether the public has a right to attend juvenile
dependency proceedings. Section A discusses federal case law dealing
with the public's right to attend court proceedings. Section B
discusses Washington state cases addressing the public's right to
attend court proceedings.
A. Federal Case Law
The U.S. Supreme Court has not addressed whether the public
has a constitutional right to attend juvenile dependency proceedings.
However, during the 1980s, the Court decided several cases regarding
89. KC DEPENDENCY EVALUATION, supra note 80, pt. I, Court Improvement Project
Background.
90. Id.
91. See id. pt. I. The counties were King, Pierce, Snohomish, and Benton/Franklin
Counties. RAUBER & LANCOUR, supranote 87, at 271.
92. KC DEPENDENCY EVALUATION, supra note 80, pt. II.
93. Id. pt. IV, Recommendation 1.
94. Id.
95. Id. pt. IV, Recommendation 5.
96. Id. pt. IV, Recommendation 10.
97. Seeid. pt. VI.
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the public's right to attend criminal court proceedings.9 In addition,
following these Supreme Court cases, several federal circuit courts
held that the historical evidence supporting open criminal trials is
equally applicable to civil trials.9 9 These criminal and civil court
decisions provide insight into whether the right to access also extends
to juvenile dependency proceedings.
In Richmond Newspapers v. Virginia,"' the Supreme Court held
for the first time that the First and Fourteenth Amendments implicitly
guarantee a presumptive right of the public and the press to attend
criminal trials. 1 ' In reaching its holding, the Court recognized several
public benefits of open proceedings: "community catharsis, education,
increased public understanding of the rule of law, increased
comprehension of the functioning of the entire criminal justice system
''
and public confidence in the administration of justice.""2
Recognizing that court attendance is no longer a common mode of
"passing the time," the Court noted that people now rely on the media
to acquire information about trials."0 3 In addition, "[t]he Court also
described several benefits to the proceeding itself: enhanced
performance, protection of the judge, and possibly bringing a
proceeding to the attention of persons who might be able to furnish
relevant evidence or contradict evidence already admitted."104
In Globe Newspaper Co. v. Superior Court,105 the Court expanded
on Richmond Newspapers when it held that closing court proceedings
for even a limited time during testimony by minor rape victims
violated the First Amendment."0 6 The Court explained, however, that
while the right of access to criminal trials is of a constitutional nature,

98. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980); Globe Newspaper Co. v.
Superior Court, 457 U.S. 596 (1982); Press- Enterprise Co. v. Superior Court, 464 U.S. 501
(1984) (Press I); Press-Enterprise Co. v. Superior Court 478 U.S. 1 (1986) (Press II). For a
thorough discussion of these cases, see Samuel Broderick Sokol, Comment, Trying Dependency
Cases in Public: A FirstAmendment Inquiry, 45 UCLA L. REV. 881, 884-96 (1998).
99. Publicker Indus., Inc. v. Cohen, 733 F.2d 1059 (3d Cir. 1984); B.H. v. McDonald, 49
F.3d 294 (7th Cir. 1995); Cincinnati Gas & Elec. Co., v. General Elec. Co, 854 F.2d 900 (6th
Cir. 1988); In re T.R., 556 N.E.2d 439 (Ohio 1990); San Bernardino County Dep't of Public
Social Services v. Superior Court, 283 Cal. Rptr. 332 (Ct. App. 1991). For a thorough discussion
of these cases, see Sokol, supra note 98, at 895-904.
100. 448 U.S. 555 (1980).
101. Id. at 580.
102. The Honorable Heidi S. Schellhas, 26 WM. MITCHELL L, REV. 631, 642-43 (2000)
(summarizing Richmond Newspapers, 448 U.S. at 569-72).
103. Richmond Newspapers, 448 U.S. at 572-73.
104. Schellhas, supra note 102, at 643 (summarizing Richmond Newspapers, 448 U.S. at
569).
105. 457 U.S. 596 (1982).
106. Id.at610-11.
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it is not absolute." 7 In order to bar the press and public from access,
the state must show "that the denial is necessitated by a compelling
governmental interest, and is narrowly tailored to serve that
interest. "18
Although the Court agreed that the interest in
safeguarding the physical and psychological well-being of a minor is a
compelling one, it did not think this interest justified a mandatory
closure rule) °9 The Court concluded, "[A] trial court can determine
on a case-by-case basis whether closure is necessary to protect the
welfare of a minor victim."''110
The U.S. Supreme Court has not considered whether the First
Amendment right to open criminal proceedings it found in Richmond
Newspapers and Globe Newspaper Co. also extends to civil
proceedings."' However, some lower courts have considered the
issue. Most notably, in Publicker Industries, Inc. v. Cohen, the Third
Circuit extended the right of public access to civil trials."' The court
reviewed the historical analysis of Chief Justice Burger in Richmond
Newspapers and explained that although the question of public access
to civil trials was not before the Court, Chief Justice Burger
nevertheless pointed out "that historically both civil and criminal trials
have been presumptively open.""'
The court concluded that "the
civil trial, like the criminal trial, 'plays a particularly significant role in
the functioning of the judicial process and the government as a
whole."'. 4 While several other circuits have agreed with this
reasoning, the Ninth Circuit has yet to specifically address this
issue. 115
B. Washington State Case Law
Washington has a long history of protecting the privacy of
children in juvenile court proceedings." 6 In 1961, the Washington
Legislature closed both juvenile delinquency and dependency
107. Globe Newspaper Co., 457 U.S. at 606; see also Allied Daily Newspapers of Wash. v.
Eikenberry, 121 Wash. 2d 205, 848 P.2d 1258 (1993); Seattle Times Co. v. Ishikawa, 97 Wash.
2d 30, 640 P.2d 716 (1982).
108. Globe Newspaper Co., 457 U.S. at 606-07.
109. Id. at 607-08.
110. Id. at 608 (footnote omitted) ("Among the factors to be weighed are the minor victim's
age, psychological maturity and understanding, the nature of the crime, the desires of the victim,
and the interests of the parents and relatives.").
111. Sokol, supra note 98, at 895-96.
112. Publicker Indus., Inc. v. Cohen, 733 F.2d 1059 (3d Cir. 1984).
113. Id. at 1068 (quoting Richmond Newspapers, 448 U.S. at 580).
114. Id. at 1070 (quoting Globe Newspaper, 457 U.S. at 606).
115. Sokol, supra note 98, at 896-97.
116. 1913 Wash. Laws 160 (1913) (establishing that Washington has had a juvenile court
system since 1913).
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proceedings to the public.117 Prior to 1961, judges had discretion to
decide whether to close juvenile court proceedings. "8 In 1957, in In re
Lewis, 1 9 the parents of a fourteen-year-old juvenile delinquent
challenged the constitutionality of the statute permitting the court to
exclude the public in juvenile court proceedings by arguing that it
violated the state constitutional requirement of openly administered
courts. 0 However, the court did not agree:
The purpose of excluding the public from [juvenile court]
proceedings ... is, of course, to protect the child from notoriety
and its ill effects. This court, along with by far the majority of
other courts in the United States, early recognized that the
purpose of statutes such as ours is not to punish the child, but to
inquire into his welfare ...and to provide an environment
which will enable him to grow into a useful12 and happy citizen,
where his parents have failed in that regard. '
Before 2003, it was generally accepted in Washington that the
need to protect children from "notoriety and its ill effects" outweighed
122
the public's interest in attending juvenile dependency proceedings.
The Washington Supreme Court has not addressed whether the
public has a constitutional right to attend juvenile dependency
proceedings. However, the Washington Constitution expressly states
that "[j]ustice in all cases shall be administered openly ....,123 The
Washington Supreme Court has ruled that the public has a right to
attend criminal proceedings and adopted a test in Seattle Times Co. v.
Ishikawa for determining whether other interests outweigh the public's
right of access. 124 Subsequently, the court has ruled that an appellate
review of a dependency proceeding is open to the public unless
compelling interests outweigh the public's right.'
These cases
provide a framework for the proposition that juvenile dependency
proceedings should also be open to the public.

117.

1961 Wash. Laws 302 (1961).

118.

WASH. REV. CODE § 13.04.090 (1913).

119. 51 Wash. 2d 193, 316 P.2d 907 (1957).
120. Id. at 197-98, 316 P.2d at 909-10.
121. Id. at 198, 316 P.2d at 910.
122. Id.
123. WASH. CONST. art. I, § 10.
124. See Seattle Times Co. v. Ishikawa, 97 Wash. 2d 30, 37-39, 640 P.2d 716, 720-21
(1982); see also Federated Publ'ns, Inc. v. Kurtz, 94 Wash. 2d 51, 62-65, 615 P.2d 440, 446-48
(1980).
125. In re Dependency of J.B.S., 122 Wash. 2d 131, 140, 856 P.2d 694, 699 (1993).
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1.

Seattle Times Co. v. Ishikawa

In Seattle Times Co. v. Ishikawa,126 a newspaper challenged
whether a superior court judge was justified in closing a pretrial
hearing involving a motion to dismiss in a murder case. 2 7 The court
recognized that the Washington Constitution expressly grants the
128
public and the press a right of access to court proceedings.
However, the court also recognized that the public's right of access is
not absolute and may be limited to protect other interests. 129 The
court said that five steps should be followed in determining whether
requests for access restrictions should be granted: (1) The proponent
of closure must make some showing of the need for doing so; (2)
Anyone present when the closure motion is made must be given the
opportunity to object to the closure; (3) The proposed method for
curtailing open access must be the least restrictive means available for
protecting the threatened interests; (4) The court must weigh the
competing interests of the proponent of closure and the public; and (5)
The order must be no broader in its application or duration than
necessary to serve its purpose. 3 ' The court ruled that the superior
court judge erred by not adequately following these steps and
weighing the competing interests
to determine 31whether
constitutionally the proceeding could be closed to the public.'
2. Allied Daily Newspapers of Washington v. Eikenberry
In Allied Daily Newspapers of Washington v. Eikenberry,132 the
Washington Supreme Court held that a statute giving child victims of
sexual assault the right to closed court proceedings violates article I,
section 10 of the Washington Constitution.'3 3 The court reasoned,
[The public has a constitutional right] to access open courts
where they may freely observe the administration of civil and
criminal justice. Openness of courts is essential to the courts'
ability to maintain public confidence in the fairness and honesty
of the judicial branch of government as being the ultimate
34
protector of liberty, property, and constitutional integrity.
126. 97 Wash. 2d 30, 640 P.2d 716 (1982).
127. Id. at 32, 640 P.2d at 717.
128. Id. at 36, 640 P.2d at 720; see WASH. CONST. art. I, § 10.
129. Ishikawa, 97 Wash. 2d at 36, 640 P.2d at 720.
130. Id. at 37-39; see also FederatedPubl'ns, Inc., 94 Wash. 2d at 62-65, 61 P.2d at 446-48.
131. Ishikawa, 97 Wash. 2d at 39-45, 640 P.2d at 721-24.
132. 121 Wash. 2d 205, 848 P.2d 1258 (1993).
133. Id. at 207, 214, 848 P.2d at 1259, 1262; see WASH. CONST. art. I, § 10 ("Justice in all
cases shall be administered openly.").
134. Eikenberry, 121 Wash. 2d at 211, 848 P.2d at 1261 (emphasis added).
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However, the court recognized that under circumstances meeting
the Ishikawa guidelines, closure might be necessary in order to protect
child victims of sexual assault from further trauma and harm and to
protect their rights of privacy. 3 '
3.

In re Dependency of J.B.S.

In 1993, the Washington Supreme Court decided one case that
specifically finds in favor of the public's right to attend juvenile
dependency proceedings-at least at the appellate level. In In re
Dependency of J.B.S.,'3 6 the court held that an appellate review of a
dependency proceeding is open to the public unless the court grants a
motion to close the proceeding. 37 In this case, the superior court had
entered an order placing J.B.S. with his father, who resided in Mexico
and was not an American citizen. 3 ' J.B.S.'s mother sought review of
this order.'3 9 The Seattle Post-Intelligencer ("P-I") filed a motion to
open the appellate court proceedings and unseal the record in this
case.14 J.B.S.'s mother joined the motion to open the proceedings."'
The Court of
DSHS and the father opposed the P-I's motion.'
Appeals certified the entire case to the Washington Supreme Court,
including both the review of the superior court's order and the P-I's
motion. 43
DSHS argued that state law required mandatory closure of all
appellate dependency proceedings. 144 According to DSHS, the statute
reflects a public policy in favor of closed juvenile proceedings in a
dependency appeal when necessary to preserve the parties'
confidentiality. 4 ' The Washington Supreme Court, however, found
that by its own terms, the statute does not apply to appellate court
proceedings; appellate courts are not included within the definition of
"courts" under RCW Title 13.146 When closure is not expressly
135. Id.
136. 122 Wash. 2d 131, 856 P.2d 694 (1993).
137. Id. at 140, 856 P.2d at 699.
138. Id. at 133, 856 P.2d at 695.
139. Id.
140. Id.
141. Id.
142. Id.
143. Id. at 134, 856 P.2d at 696.
144. Id. Until July 2003, hearings under RCW section 13.34.110 were closed to the public.
WASH. REV. CODE § 13.34.115. The relevant portion of RCW section 13.34.115, prior to July
2003, stated that: "The public shall be excluded, and only such persons may be admitted who are
found by the judge to have a direct interest in the case or in the work of the court." Id.
145. J.B.S., 122 Wash. 2d at 134, 856 P.2d at 696.
146. Id. at 134-35, 856 P.2d at 696-97; see WASH. REV. CODE § 13.04.011(3) (2003)
("'Court' when used without further qualification means the juvenile court judge(s) or
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provided by statute, a court must decide whether compelling
circumstances warrant closure. 47 The court said that the Ishikawa
guidelines should be used to weigh the interests of the state in
protecting the best interests of children against the public's interest in
open access. 48 The Ishikawa guidelines should be used by an
appellate court in deciding whether to close an appeal in a juvenile
court proceeding.149 The guidelines provide an appellate court the
flexibility it needs to make decisions regarding court access on a caseby-case basis. 5 ' The court suggested that partial or total closure
might be appropriate in cases involving child abuse.'' However, this
case did not "involve child abuse, neglect, or any other sensitive facts
that, when made public, would be detrimental to the child's best
interest.""'15 DSHS presented broad public policy reasons for closing
all appeals of dependency proceedings; it did not attempt to justify
closure based on the facts of this particular case."'
Based on the preceding discussion of federal and state case law,
all juvenile dependency proceedings should be presumptively open to
the public, and the guidelines are already in place to protect the
interests of children and families in the most sensitive cases. Both the
U.S. and Washington Supreme Courts have held that the public has a
right to open criminal proceedings even in cases where minor sexual
abuse victims testify unless the State can show a compelling interest in
closing the proceedings.5 4 The Washington Supreme Court has ruled
that the Ishikawa guidelines provide an appropriate test for whether
they should be closed in criminal proceedings,' 55 as well as in appellate
juvenile dependency proceedings.' 56 In addition, certain cases, such as
child abuse cases, are particularly sensitive and may warrant closure of
the proceedings. 5 7 Children and families involved in juvenile
dependency proceedings do not have greater privacy interests than
those involved in these other types of proceedings. In fact, they have
commissioner(s)."); id. § 13.04.021(1) ("The juvenile court shall be a division of the superior
court.").
147. J.B.S., 122 Wash. 2d at 137, 856 P.2d at 698 (citing WASH. GEN. R. 15(c)(1)(B)
(1993)).
148. Id.
149. Id. at 137-38, 856 P.2d at 698-99.
150. See id. at 138, 856 P.2d at 699.
151. Id.
152. Id.
153. Id.
154. See Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 607-11 (1982); Allied
Newspapers of Wash. v. Eikenberry, 121 Wash. 2d 205, 214, 848 P.2d 1258, 1262 (1993).
155. Ishikawa, 97 Wash. 2d 30, 37-39, 640 P.2d 716, 720-21(1982).
156. J.B.S., 122 Wash. 2d at 140, 856 P.2d at 699.
157. Eikenberry, 121 Wash. 2d at 214, 848 P.2d at 1262.
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more to gain from open proceedings than they have to lose. In
addition, in In re Dependency of J.B.S., the Washington Supreme
Court recognized a public interest in open access to dependency
Since the court decided this case, the state legislature
proceedings.'
has not changed the law to exclude the public from appellate juvenile
dependency proceedings. To the contrary, effective July 27, 2003, the
Washington legislature gave the public the right to attend all juvenile
dependency proceedings unless the judge specifically finds that it is in
the best interest of the child to exclude the public.5 9
V. THE POTENTIAL BENEFITS OF OPEN PROCEEDINGS

The Washington State Legislature, DSHS, juvenile court judges
and commissioners, and public and private children's service
providers have collaborated to address the many misfortunes facing
the state's child welfare system. 6 ° In various system reports and
evaluations, it has been pointed out that dependent children spend too
much time in foster care and shift between too many foster homes;
significant
consequently, the reports have made several
recommendations on how to solve these problems. 6' Obviously, these
problems work against the best interests of children and interfere with
the state goal of finding safe, stable, and permanent homes for
children. Washington lawmakers saw open juvenile dependency
proceedings as an inexpensive, yet effective, means of doing a better
job of protecting the interests of Washington's abused and neglected
children.' 62 Public and media access to dependency proceedings can
encourage the professional accountability necessary to achieve systemwide permanency goals. However, the impact of open courts in
Washington will depend on the degree of interest that the public and

158. 122 Wash. 2d at 140, 856 P.2d at 699.
159. WASH. REV. CODE§ 13.34.115(1) (2003).
160.

See, e.g., WASHINGTON STATE OFFICE OF PUBLIC DEFENSE, DEPENDENCY AND

TERMINATION

EQUAL JUSTICE COMMITTEE

REPORT (Dec. 2003) [hereinafter JUSTICE

COMMITTEE REPORT], available at http://www.opd.wa.gov/Publications/Dependency%20
&%20Termination%2OReports/2003%20DTEJ%20Report.pdf (last visited Mar. 5, 2004);
FOSTER CARE IMPROVEMENT PLAN, supra note 30; WASHINGTON FAMILIES FOR KIDS
PARTNERSHIP, THE WASHINGTON PERMANENCY FRAMEWORK: A FIVE-YEAR PLAN FOR
ENSURING PERMANENT FAMILIES FOR CHILDREN IN FOSTER CARE (Jan. 1999) [hereinafter

FIVE-YEAR PLAN].
161. See, e.g., JUSTICE COMMITTEE REPORT, supra note
IMPROVEMENT PLAN, supra note 30; FIVE-YEAR PLAN, supra note 160.

160;

FOSTER

CARE

162. See Val Stevens & Ruth Kagi, Assuage Fears by Tearing Down Wall, SEATTLE POSTINTELLIGENCER, Mar. 30, 2003, at G1.
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the media choose to take in observing, participating in, and reporting
on dependency proceedings.
Only Minnesota, which opened its courts statewide in July 2002,
has conducted a comprehensive evaluation of the effects of open
dependency proceedings.163 In 1998, Minnesota began a three-year
pilot project in which twelve counties opened their juvenile
dependency proceedings to the public.'64 In conjunction with the pilot
project, the Minnesota Supreme Court Office of the State Court
Administrator contracted with the National Center for State Courts
("NCSC") for an evaluation of the Open Juvenile Protection
Proceedings Pilot Project.'6 5 The purpose of the evaluation was to
assist policymakers in determining whether dependency proceedings
should be opened statewide or whether the project should be
terminated. In evaluating the pilot project, NCSC analyzed the
impact of open proceedings in areas such as the potential for harm,
public awareness and professional accountability, and overall
impact."' Although the evaluation suggested that open proceedings
had little effect on general public awareness of child protection issues
and produced only tentative evidence of improvements in professional
accountability,' 67 the evaluation also concluded that open proceedings
did not harm the children or families involved. 6 ' Despite the
inconclusiveness of the report, many in Minnesota still felt it was
worth opening all of its juvenile courts to the public. On July 1, 2002,
the Minnesota Supreme Court opened all juvenile dependency
proceedings to the public except under extraordinary circumstances.'6 9
Although the general public in Minnesota did not immediately
take an interest in dependency proceedings once they became open to
the public, the proceedings attracted a new audience."' 0 There is an
"interested public" made up of extended family members, foster
parents, and service providers who already have a stake in the
system."' "Attention by the interested public is important for local
reform and innovation, and could ultimately contribute to a
163.
See 1 FRED L. CHEESMAN, MINNESOTA SUPREME COURT STATE COURT
ADMINISTRATOR'S OFFICE, KEY FINDINGS FROM THE EVALUATION OF OPEN HEARINGS
AND COURT RECORDS IN JUVENILE PROTECTION MATTERS, FINAL REPORT, at ii (Aug.

2001) [hereinafter MINNESOTA FINAL REPORT].
164. Id. at 1.
165. Id. atii.
166. Id.
167. Id. at vi.
168. Id. at iv.
169. Minn. Supreme Court Order, supra note 28.
170. See MINNESOTA FINAL REPORT, supra note 163, at 5-6.
171. Seeid. at23.
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'grassroots' campaign for changes in the child protection system. '' 12
In addition, the media plays an important role in increasing public
awareness of problems with the current system and is critical to
creating support for statewide reform. 3 If the "interested" public and
the media attend dependency proceedings, the stakeholders, such as
the judges, attorneys, GALs, and caseworkers, are more likely to come
to court prepared and are more likely to be held accountable for their
decisions.
Section A of this part discusses the role of the interested public at
juvenile dependency proceedings. Section B discusses the role of the
media. Finally, section C discusses the potential impact of public
access on the accountability of stakeholders in the child welfare
system.
A. The Role of the "Interested" Public
Most dependency proceedings will only see a slight increase in
attendance, and the people most likely to attend will be extended
family members, foster parents, friends, and service providers.' 74
These observers have the potential to create significant changes in
providing support and permanency in the lives of dependent children.
Even one or two new observers make a difference if they provide
additional insight into what is best for the child.
1.

Extended Family and Community

Open court proceedings can enable extended family members to
Oftentimes, grandparents, aunts, uncles and other
participate.
relatives can provide the court with useful information about the
family history or become a placement option for a child." When it is

172. Id.
173. Id.
174. Id. at 6. Since Washington juvenile dependency proceedings opened to the public,
this statement has proven to be true. A Pierce County Court Commissioner stated that "all-inall, not much has changed and only a few more interested community or family members
E-mail from Mark Gelman, Superior Court Commissioner, Pierce County,
appear."
Washington, to author (Jan. 8, 2004) (on file with the Seattle University Law Review). A
Chelan County Superior Court Commissioner reported that he had seen "a few more extended
family members attending in a handful of cases." E-mail from Bart Vandegrift, Superior Court
Commissioner, Chelan County, to author (Jan. 8, 2004) (on file with the Seattle University Law
Review). A Yakima County Commissioner reported that in his county they "don't see large
numbers of new people intentionally attending dependency hearings. Just a few, usually relatives
or friends." E-mail from Robert Inouye, Superior Court Commissioner, Yakima County, to
author (Jan. 8, 2004) (on file with the Seattle University Law Review).
175. The Division of Children and Family Services, part of Washington's DSHS, placed
3808 children with relatives during fiscal year 2000-2001. JIM MAYFIELD ET AL., KINSHIP
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not safe for a child to reside with a parent, Washington law requires
DSHS to make an effort to locate and place the child with a relative. 76
Closed proceedings are not consistent with this policy. For example,
one social worker who works for a public defender association has seen
many cases in which relatives were not considered as placement
options simply because they were not allowed into the dependency
hearings: "I have cases where [grandparents and other relatives] sit
outside the court hearing after hearing after hearing, and their
presence is never felt by the judge because they were dismissed as
'
placement options too quickly."177
The exclusion of extended family
members from the courtroom may discourage them from stepping
forward
because they do not understand the system and may distrust
8
17

it.

A recent state study found that 32,000 Washington children live
with kinship caregivers-relatives who care for them in place of their
abusive, neglectful, drug-addicted, incarcerated, or deceased
parents. 79 Kinship caregivers save the state money that would
otherwise be spent on foster care and provide children in their care
with the stability and continuity that they would be much less likely to
receive from the foster care system. 18 By opening the courtroom to
these relatives, the state recognizes them as important resources to the
state in its efforts to find safe, stable, permanent homes for abused and
neglected children. In addition, family members help to keep the
parents accountable because they often have more contact with them
than caseworkers do.' Parents would be more likely to tell the truth
in court if they know that family members
who are present can
182
intervene and dispute their testimony.

CARE IN WASHINGTON STATE: PREVALENCE, POLICY, AND NEEDS 6 (Wash. State Institute

for Public Policy, June 2002).
176. WASH. REV. CODE § 13.34.060(1)(a) (2002).
177. Jonathan Martin, Court Door Opening on Child-Abuse Proceedings, SEATTLE TIMES,
July 28, 2003, at Al [hereinafter Court Door Opening].
178. Those relatives who are already kinship caregivers have experienced two major
problems with the legal system: complexity and costs; and lack of relative caregiver rights. See
MAYFIELD ET AL., supra note 175, at 27. "Many kinship caregivers believe that relatives should
be given the right to participate in ...decisions affecting the children's care, particularly custody
hearings." Id. These findings suggest that family members who might consider being kinship
caregivers might not step forward because of the system's complexity and their lack of rights.
179. Debera Carlton Harrell, GrandparentCaregivers Seek Help from Rest of the "Village,"
SEATTLE POST-INTELLIGENCER, July 6, 2002, at Al.
180. Id.
181. Barbara White Stack, Juvenile Courts Still Resist Open Hearings, PITTS. POSTGAZETTE, May 26, 2003, available at http://gazette.com/firstamendment/20030526open0526
p2.asp.
182. Schellhas, supra note 102, at 666.
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Open proceedings can also promote understanding among
members of close-knit ethnic communities who may be suspicious of
state intervention.183 For example, a Seattle Muslim family was
accused of child neglect after their son accidentally fell to his death
from an apartment window. '84 When the parents attended two
dependency hearings in order to defend their fitness as parents to keep
custody of their daughter, as many as fifty friends from their Muslim
community showed up at the courthouse to show support for the
parents, even though the hearing was closed to the public. ' The
father reported that his experience with the child welfare system
highlighted the need for other immigrants to learn about the system
and the law.' 6 An open courtroom can provide a first-hand
opportunity for these Muslim community members, as well as other
close-knit communities, to offer their support and learn more about
the judicial system.
2.

Foster Parents

One of the biggest challenges facing Washington's child welfare
system is recruiting and retaining enough foster parents to care for all
of the children who need safe, stable homes while their future is in
limbo. In 1999, nearly 1200 foster families left the system.'8 7 DSHS
recognizes that "[o]ngoing negative media attention that is infused
with sensationalism harms existing foster families and drives potential
foster families away. Foster families must be supported in this
climate."'8 8 In order to recruit new foster families and retain existing
ones, the public needs to have every opportunity to observe the role
that foster parents play in the lives of dependent children. This role
must include participation in court proceedings.
Under ASFA regulations, a child's foster parents have a right to
notice and an opportunity to be heard at any hearing involving the
child.' 89 However, an "opportunity to be heard" does not mean that
183. Open Court Hearings, supra note 27. One assistant attorney general remembered one
hearing that was opened to the public at the parent's request so members of their Muslim
community could observe: "That helped them to understand the process. Instead of having
suspicion (of CPS) fester in the Muslim community, members of the community could go back
and explain what happened." Id.
184. Alex Fryer, State Action DroppedAfter Child's Death, SEATTLE TIMES, July 27, 2002,
at B3; Vanessa Ho, Case Against Grieving Parents Thrown Out, SEATTLE POSTINTELLIGENCER, July 27, 2002, at Al.
185. Fryer, supra note 184; Ho, supra note 184.
186. Fryer, supra note 184; Ho, supra note 184.
187. FOSTER CARE IMPROVEMENT PLAN, supra note 30, at 5.
188. Id.at 15.
189. DEBRA RATTERMAN BAKER ET AL., MAKING SENSE OF THE ASFA REGULATIONS:
A ROADMAP FOR EFFECTIVE IMPLEMENTATION 17 (Diane B. Rauber ed., 2001).
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foster parents have a right to appear at every hearing involving the
child; instead, foster parents may be required to give their input only
via a written submission.19 ° Prior to July 27, 2003, foster parents were
allowed in the courtroom for the "sole purpose" of providing
information about the child's welfare; they were not allowed to simply
sit and observe.' 9' Although foster parents are expected to provide a
safe, comforting environment for the children in their home,
Washington law prevented them from comforting these children in
the courtroom.
3.

Teachers, Counselors, and Other Service Providers

Teachers, mental health counselors, and other service providers
can be another source of stability and support in a dependent child's
life. They are often the ones who first learn of abuse and are required
to report it. 192 In addition, they may be asked by state officials to
submit reports regarding their observations of the child.'93 Because
the Rules of Evidence do not apply at dependency hearings, 194 the
court may consider those written reports that would otherwise be
objectionable as hearsay.' 9 5 These service providers should also be
able to make sure that any statements made in court by a child's social
worker, GAL, or other party present in court are consistent and
accurate representations of their views regarding the child's
circumstances and the child's best interests.
Additionally, allowing teachers, tutors, and other sources of
support for foster children to attend dependency hearings will enable
them to better understand what a child is going through. Because
foster children often have multiple foster care placements, they often
attend multiple schools within a short period of time.' 96 Teachers are
often unaware that they have foster children in their classrooms, and if
they are aware, they often "treat children in foster care with less
sensitivity, respect, and concern than other children in the school,
viewing them as 'transitory." 9 7 Abuse and neglect inevitably affect
children's classroom performance, whether they act out against other
children, become withdrawn, or have trouble concentrating on their
190. Id.
191. WASH. REV. CODE§ 13.34.115 (2000).
192. WASH. REV. CODE§ 26.44.030 (2003).
193. DESKBOOK, supra note 35, at 48-27.
194. WASH. R. EVID. 1101 (2000).
195. In re Welfare of Brown, 29 Wash. App. 744, 748, 631 P.2d 1, 5 (1981).
196. See, e.g., Casey Family Programs, Resources on: Education and Foster Care, available
at http://www.casey.org/cnc/documents/education and-foster_care.pdf (last visited Mar. 5,
2004).
197. Id.
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assignments.' 98 Teachers need to be encouraged to take an interest in
the lives of the foster children in their classroom. Teachers may be
able to provide a stable, supportive authority figure in the children's
lives. Also, by observing the child in the classroom, teachers may be
able to provide the court with additional insights regarding the child's
best interests.
4.

Parents' Friends and Supporters

Open proceedings are important for parents to be able to show
the court that living with them is in their children's best interests.
With open proceedings, parents can have family members or friends
in court to support them or to testify to their capabilities as parents.
Allowing access to the parents' friends and supporters would enable
those parents to present witnesses who can help them tell their side of
the story, and thereby support the goal of family reunification. For
example, one mother testified before the Washington State House
Children and Family Services Committee that she believed she would
have been reunified with her children sooner if she had been able to
bring her own advocates to court with her.'99 Her children were taken
from her because CPS claimed that she failed to protect them from
domestic violence.2"0 When a social worker alleged she had violated
an order not to have contact with her abuser, the mother was not
allowed to present evidence to rebut the social worker's claims.2"' The
Washington legislature wanted to make sure that experiences like this
one no longer occurred. It addressed this concern by including in the
new statute a provision that allows parents to bring anyone with them
to the hearing even if the public is excluded.20 2 Hopefully, the
presence of parents' supporters in the courtroom will end up helping,
not hindering, the ability of the court to discern when it is in the best
interests of children to be with their parents.
5.

Early Impressions of Washington Judges and Commissioners

Judges and commissioners report only a slight increase in
"interested" persons in the courtroom since juvenile dependency
198. See, e.g., PAMELA CHOICE ET AL., EDUCATION FOR FOSTER CHILDREN:
REMOVING BARRIERS TO ACADEMIC SUCCESS 89, 91 (Univ. of Cal. Berkeley, School of Social

Welfare, Apr. 2001), availableat http://cssr.berkeley.edu/BASSC/pdfs/educf27.pdf.
199. ProvidingPublic Access to Child Dependency Hearings: Hearingon H.B. 1236 Before the
House Committee on Children and Family Services, 58th Leg., Reg. Sess. (Wash. 2003)
[hereinafter Hearingon H.B. 1236] (statement of Terisa Montoya) (Jan. 29, 2003).
200. Id.
201. Id.
202. WASH. REV. CODE § 13.34.115(3)(c) (2003).
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proceedings opened to the public in Washington in July 2003.203 The
presence of these additional "interested" persons has not caused any
problems for judges and commissioners, and their presence can be
helpful. 2 4 The interested persons most commonly seen by judges and
commissioners are grandparents, other extended family members, and
the parents' friends and significant others.0 5 One commissioner
reported that the presence of interested persons can lengthen the
hearings if the commissioner, one of the parties, or the CASA wants to
hear from them. 6 One challenge that judges and commissioners face
with open proceedings is protecting the privacy interests of the parents
and children when their records contain privileged and confidential
information, 20 7 such as psychological evaluations or medically related
reports."' When the Washington legislature opened dependency
hearings, it did not open the records and reports used at these
hearings. 2 9 However, judges and commissioners seem to be finding
ways to maintain confidentiality without excluding people from the
courtroom. For example, one commissioner reports that he has to
"remind counsel (and myself) to artfully speak around such things as
alcohol and drug evaluations and not to discuss the specifics thereof
unless the evaluated person and their
counsel, if any, consents to the
2 10

contents being discussed in court.

When the Washington legislature was considering whether to
open juvenile dependency proceedings, county clerks and prosecuting
attorneys opposed the legislation,'
fearing that giving a judge
203. For example, Fred Aronow has stated that parents now occasionally bring support
persons, such as new spouses or the children's grandparents, and the "[p]resence of these persons
has not been a distraction (for him]" and "is usually helpful." E-mail from Fred Aronow,
Spokane County Superior Court Commissioner, to author (Jan. 8, 2004) (on file with the Seattle
University Law Review).
204. Id.
205. Id.
206. Id.
207. WASH. REV. CODE § 13.50.100 (2003). For a list of records that are confidential at
child custody hearings, see WASH. REV. CODE § 13.34.100 (2000),
208. E-mail from Mark Gelman, Pierce County Superior Court Commissioner, to author
(Jan. 8, 2004) (on file with the Seattle University Law Review). Another commissioner reported
that instead of asking him to close the court, "counsel ask the court to consider 'paragraph 3 of
the report by the therapist' or some similar reference, so that sensitive information is not bandied
out in court," and "all participants seem comfortable with this solution." See e-mail from Robert
Inouye, Yakima County Superior Court Commissioner, to author (Jan. 8, 2004) (on file with the
Seattle University Law Review).
209. Gelman, supra note 208; Inouye, supra note 208.
210. E-mail from Rich Adamson, Mason County Superior Court Commissioner, to author
(Jan. 9, 2004) (on file with the Seattle University Law Review); see Inouye, supra note 208.
211. Although most dependencies are handled by the Attorney General's office, some are
handled by prosecuting attorneys in less populated counties of Washington State. See e-mail
from Representative Ruth Kagi to Deborah Wilke, Executive Director of the Washington
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discretion to exclude the public would result in additional hearings
because hearings would be necessary to decide motions in favor of
excluding the public and to determine what really is "in the best
interests of the child. '212 To date, their concerns have proved
unfounded: there have been very few requests for closed proceedings,
and when there have been requests, judges and commissioners
generally have been able to address the parties' privacy concerns
without closing the courtroom doors. 213
However, judges and
commissioners do recognize that in the future, there could be a highprofile case that attracts media attention, and in that case, they might
have to consider whether it is in the child's best interest to close the
courtroom. 214
B. The Role of the Media
The media play an important role in informing the public about
the child welfare system. Even if the public has a right to attend
juvenile dependency proceedings, most people will never do so unless
they have a personal interest at stake. Nonetheless, the public interest
should predominate. Juvenile courts are public institutions, and the
public, represented by the state's attorneys, is a party to the
proceedings. 215 In additions, citizens value their right to evaluate and
influence government spending of their tax dollars. As King County
Superior Court Judge Jim Doerty explained:
In these days of a slow economy, [a] diminishing tax base for
local government and huge demands on limited fiscal resources,
all the consumers of public dollars are in competition. We are
widely aware of the impact of budget reductions on swimming
pools and parks. How can we be aware of the impact of

Association of County Officials (Jan. 27, 2003, 4:53 pm PST) (on file with the Seattle University
Law Review).
212. Id.
213. See e-mail from Charles Snyder, Whatcom County Superior Court Commissioner, to
author (Jan. 9, 2004) (on file with the Seattle University Law Review) (commenting that when
asked to close a hearing on one occasion, he denied it "because the requesting party (with
counsel) couldn't articulate a reason"). Judge Marywave Van Deren and Commissioner
Thurman Lowan both commented that although they have not yet closed a hearing, a high
profile case might change that. See e-mail from Marywave Van Deren, Pierce County
Dependency Court Judge, to author (Jan. 8, 2004) (on file with the Seattle University Law
Review); e-mail from Thurman Lowan, Kitsap County Superior Court Commissioner, to author
(Jan. 9, 2004) (on file with the Seattle University Law Review).
214. See Snyder, supra note 213; Van Deren, id.; Lowan, id.
215. Bean, supra note 67, at 55-56.
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reductions on an already216overburdened child welfare system if
nobody can report on it?
The public, through its tax dollars, not only funds the courts but
also pays the salaries of the children's state social workers, GAL's, the
state's attorneys, and the public defenders. Taxes also pay for services
for the children and parents and for out-of-home care when children
are removed from their parents' homes. Also, juvenile court judges
are popularly elected in Washington. How can the public hold these
judges accountable if they do not have the right to monitor their
performance in the courtroom? 217 The public should be able to rely on
the media to report what it needs to know about the performance of
the stakeholders in the child welfare system.
The media contribute to professional accountability by keeping
everyone present in the courtroom on alert that everything they say or
do could be turned into a news story. 8 Some stakeholders in the
child welfare system fear media presence and openness because the
media tend to sensationalize tragedies and exaggerate the systemic
problems reflected in a particular case.21 9 While open courts make it
easier to report on extreme cases, open courts also allow the media to
better understand and more accurately present the realities of
DSHS has tried to increase public
dependency hearings.
understanding of the functions of the child welfare system and how it
operates.22 ° Open proceedings will help to eliminate the public's

216. Jim Doerty, Let the Public In, SEATTLE POST-INTELLIGENCER, Mar. 30, 2003, at
G3.
217. As Roland Thompson, Executive Director of Allied Daily Newspapers of
Washington explained, "You have elected judges making the most serious decision in these
people's lives, other than sending someone to jail.... It's expensive to do this. We want the
system to get it right. That's the reason the court should be open." Court Door Opening, supra
note 177; see also Kimberly Mills, In Their Best Interest, Opening Dependency Hearings Would Be
a Sea Change in Child Welfare System, SEATTLE POST-INTELLIGENCER, Mar. 30, 2003, at G1.
218. See Schellhas, supra note 102, at 668. According to Judge Schellhas:
Although some stakeholders in the child protection system insist that they conduct
themselves no differently in the courtroom when people whom they do not know are
present, my personal observations suggest otherwise. When the courtroom gallery
contains people that the stakeholders believe to be representatives of the media or a
court monitoring organization, the stakeholders conduct themselves more
professionally, explaining the facts in the cases and their clients' positions with greater
thoroughness and care.
Id.
219. See, e.g., Hearing on H.B. 1236, supra note 199 (statement by Sherry Appleton on
behalf of the Washington Defender Association and Washington Association of Criminal
Defense Attorneys) (Jan. 29, 2003); Jennifer L. Rosato, The Future of Access to the Family Court:
Beyond Naming and Blaming, 9 J.L. & POL'Y 149, 157 (2000).
220. See, e.g., Open Court Hearings, supra note 27.

Seattle University Law Review

[Vol. 27:859

paranoia surrounding CPS investigations. 21 DSHS supported open
proceedings on the grounds that an informed public that understands
how the juvenile court system operates will be less suspicious. 222 As
the Secretary of DSHS stated, "There's too many who believe that
people aren't honest in these hearings, and they're misrepresenting the
situation .... As long as they can't be involved, they think that's
what happens."22' 3 If the media chooses only to cover the most
sensational and tragic cases, at least the public will have the
opportunity to observe the more mundane realities of most
dependency cases.
In the past few years, the Washington media have often
thoroughly and accurately reported on child welfare issues, including
the Seattle Times' and the P-I's reports on the problem of multiple
placements of children in the foster care system.224 In addition, the PI presented a week-long special report on child neglect.22 However,
when juvenile dependency proceedings were closed to the media, it
was much more difficult for the media to report on problems within
the court system. For accurate reporting, the court must rely on
submissions by guest columnists with special access to the
courtrooms. 226 Open proceedings will give the media more insight
into this critical part of the child welfare system.
Some fear that media access will traumatize and further victimize
children who have suffered from child abuse, and such access will

221. Id.
222. Id.
223. Jonathan Martin, Two New Bills Would Open Child-Abuse Hearings, SEATTLE TIMES,
Feb. 26, 2003, at B1 [hereinafter Two New Bills].
224. See, e.g., Heath Foster, Key Foster Care Case for State Justices, SEATTLE POSTINTELLIGENCER, Nov. 19, 2002, at Al; Jonathan Martin, State Fights Judge over Control of
Foster Care, SEATTLE TIMES, Nov. 20, 2002, at B1.
225. See Fatal Neglect: A P-I Special Report, Apr. 11-14, 2002 (series of articles discussing
child abuse and neglect in Washington). These articles are: Tom McBride et al., Just-Enacted
Law Offers Hope That Some Broken Families Can Be Mended, SEATTLE POST-INTELLIGENCER,
Apr. 11, 2002, at D9; Ruth Teichroeb, Even Under the State's Protection, Many Children Are
Dying, SEATTLE POST-INTELLIGENCER, Apr. 12, 2002, at Al; Ruth Teichroeb, State Revises
Figure on Child Deaths; 50% More Died From Abuse and Neglect, DSHS Says After P-I Report on
Toll, SEATTLE POST-INTELLIGENCER, Apr. 13, 2002, at Al; Kimberly Mills, Lax Laws Mean
Some Children Wait an Eternity for Help, SEATTLE POST-INTELLIGENCER, Apr. 14, 2002, at
DS; Carol Cummings, For Children, Neglect Can Hurt as Much as Abuse, SEATTLE POSTINTELLIGENCER, Apr. 14, 2002, at D9; Teresa Berg, A Police Officer's Lament: Dogs Are Better
Protected Than Children by State Law, SEATTLE POST-INTELLIGENCER, Apr. 14, 2002, at D8;
Chronic Child Neglect, SEATTLE POST-INTELLIGENCER, Apr. 14, 2002, at D9.
226. See, e.g., Joanne Moore, FosteringJustice for All in Juvenile Court, SEATTLE POSTINTELLIGENCER, Apr. 7, 2002, at D9. Ms. Moore is the Executive Director of the Washington
State Office of Public Defense. Id.
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discourage potential supporters from coming forward to help them.227
However, "[t]here is, to date, no empirical support for contentions
that children are traumatized by the presence of an audience during
their testimony. "228 Contrary to causing harm, there is evidence
suggesting that open proceedings may actually aid in the psychological
recovery of abused children by generating support for them and letting
them know they are innocent victims. 229 In most cases, the children
are not in court during hearings.2 30 In addition, it is important to
remember that child abuse cases constitute a minority of dependency
cases; approximately two-thirds of children removed from their
parents' care are victims of child neglect.23' The allegations involved
in child neglect cases are less likely to cause sufficient trauma to
warrant closure of dependency proceedings. 23 2 Concerns regarding
trauma, victimization, and embarrassment can all be addressed on a
case-by-case basis.233
For the most part, the Washington media has been very
respectful of dependent children's privacy and has been known to
withhold children's names even when it has permission to use them.234
There is no reason to think that this trend will change now that the
media is allowed in the courtroom. In addition, if it does become a
problem, the Washington legislature can amend the law to require
that the media not print names or photographs of children involved in
juvenile dependency proceedings without parental consent.

227. See, e.g., William Presley Patton, Pandora'sBox: Opening Child Protection Cases to the
Press and Public, 27 W. ST. U. L. REV. 181 (1999/2000); Hearing on H.B. 1236, supra note 199
(written testimony of Lisa Kelly, Director, and Kimberly Ambrose, Supervising Attorney, of the
University of Washington Child Advocacy Clinic, in opposition to the bill) (Jan. 28, 2003) (on
file with the Seattle University Law Review).
228. Sokol, supra note 98, at 924 (quoting DEBRA WHITCOMB ET AL., U.S. DEP'T OF
JUSTICE, WHEN THE VICTIM IS A CHILD: ISSUES FOR JUDGES AND PROSECUTORS 46 (1985)).
229. Id. at 924-25.
230. According to King County Superior Court Judge Jim Doerty, "[w]hile there are more
than 5,000 juvenile dependency hearings a year in King County, in only a few hundred are the
kids themselves ever in court." Doerty, supra note 216.
231. Bean, supra note 67, at 62 (citing Diana J. English, The Extent and Consequences of
Child Maltreatment, in 8 THE FUTURE OF CHILDREN: PROTECTING CHILDREN FROM ABUSE
AND NEGLECT 39, 43-46 (1998)).

232. Id.
233. See Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 607-09 (1982); Allied
Newspapers of Wash. v. Eikenberry, 121 Wash. 2d 205, 211, 848 P.2d 1258 (1993).
234. See Alex Fryer, Finally, A Family Home Found for Troubled Boy, SEATTLE TIMES,
Jan. 27, 2002, at B1. In this article about the state's attempt to find a foster family for a fifteenyear old boy, the boy gave the Seattle Times permission to review his file and permission to use
his name. However, the newspaper explained: "The Seattle Times is not publishing Eli's last
name in an attempt to help buffer his privacy." Id.

Seattle University Law Review

[Vol. 27:859

Dependency proceedings in Washington can still be closed when
the judge believes that closure is in the child's best interests.235 In
Minnesota, some of the circumstances under which the courtroom was
more likely to be closed than other types of cases involved sexual
abuse, incest, child death, sensational cases, or cases where the identity
of the child was readily discernable. 236 Since Washington opened its
courts, very few judges and commissioners have had requests for
closure.237 But judges and commissioners recognize that at some
point, a high profile case will come along and they will have to
carefully consider whether it is in the child's best interests to close the
courtroom.2 38 When such a case presents itself, the judge should
consider whether the interests of the child outweigh the public's
interest in open proceedings. Based on the Washington Supreme
Court's decisions in Eikenberry and In re Dependency of J.B.S., an
Ishikawa factor analysis should be used to make this determination.2 39
In summary, it is highly unlikely that providing the media with
access to dependency hearings will exacerbate sensationalism or the
trauma suffered by child victims of abuse and neglect. To the
contrary, open proceedings will allow the media to be more accurate in
its reporting of this aspect of the child welfare system, and as a result,
the public will be better informed and the stakeholders in the system
will be held more accountable.
C. StakeholderAccountability
In Washington, it is too soon to tell what kind of impact open
access will have on juvenile dependency proceedings. The impact will
depend in large part on what interest the public and the media chooses
to take.
The more that the "interested" public attends these
proceedings and the media use them to educate the public, the greater
the change in stakeholder accountability. Stakeholder accountability is
qualitative for the most part, and thus it is difficult to measure.

235. WASH. REV. CODE § 13.34.115(l)-(2) (2003).
236. MINNESOTA FINAL REPORT, supra note 163, at 6.
237. Commissioner Fred Aronow said that he has not "had a single request to close a
hearing...." E-mail from Fred Aronow, Spokane County Superior Court Commissioner, to
author (Jan. 8, 2004) (on file with the Seattle University Law Review). Commissioner Alfred
Heydrich also noted that he has "had no requests for a closed hearing .... " E-mail from Alfred
Heydrich, Whatcom County Superior Court Commissioner, to author (Jan. 9, 2004) (on file with
the Seattle University Law Review).
238. See Van Deren, supra note 213.
239. Seattle Times Co. v. Ishikawa, 97 Wash. 2d 30, 37-39, 640 P.2d 716, 720-21 (1982);
Allied Newspapers of Wash. v. Eikenberry, 121 Wash. 2d 205, 211, 848 P.2d 1258, 1261 (1993);
In re Dependency of J.B.S., 122 Wash. 2d 131, 140, 856 P.2d 694, 699 (1993).
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Nonetheless, what we know from Minnesota suggests this association
between education of the public and stakeholder accountability.24 °
In evaluating the three-year open court pilot project in
Minnesota, the National Center for State Courts twice surveyed child
welfare stakeholders and the media regarding their perceptions
whether open courts enhanced accountability.24' In response to the
first survey, most stakeholders did not report that the professional
accountability of judges, attorneys, GALs, or social workers had
changed as a result of open hearings.2 42 However, when the results
from the second survey were compared to the results from the first,
stakeholders uniformly reported an increase in accountability. 243 In
addition, members of the media who responded to the surveys were
much more likely to believe that professional accountability had
increased.244 While change may be slow, the Minnesota pilot project
clearly indicates that a change to open hearings can exert a positive
influence on perceptions of accountability in the system.245
Ideally, open proceedings in Washington will influence child
welfare stakeholders in a number of ways. As one Minnesota judge
explains, "[w]hen the courtroom gallery contains people that the
stakeholders believe to be representatives of the media ... the
stakeholders conduct themselves more professionally, explaining the
facts in the cases and their clients' positions with greater thoroughness
and care. '246 Sadly, many people interviewed by Zy'Nyia's Fatality
Review Team cited the issues raised by her case as reoccurring
problems with DSHS and the court system. 247 If the public and the
media do their part to hold stakeholders more accountable, future
tragedies like this will be prevented. The remainder of this subsection
discusses how judges and commissioners, GALs, public defenders,
and caseworkers can be held more accountable when the dependency
hearings are open to the public.
1. Judges and Commissioners
Because judges are usually on no more than two-year rotations in
juvenile court, they are often unfamiliar with juvenile dependency

240. See discussion infra Part V.
241. MINNESOTA FINAL REPORT, supra note 163, at 24.

242. Id.
243.

244.
245.
246.
247.

Id. at 24-25.
Id.
See id. at 24-26.
Schellhas, supra note 102, at 668.
ZYNYIA REPORT, supra note 1, at 14.
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proceedings.2 48 Public presence and media access to the courtroom
can give them more incentive to become more familiar with juvenile
dependency law and seek out juvenile law training opportunities.249
Also, open dependency hearings may give judges greater incentive to
listen to the input of the "interested" public rather than relying on the
reports of caseworkers, GALs, and attorneys. In Zy'Nyia Nobles's
case, because it was heard before numerous commissioners and judges,
each one did not know the full history of the case and may have relied
too heavily on the social worker's belief that the children should be
returned home.2"' When members of the "interested" public are
present, they can provide the judge or commissioner with additional
insight into the best interests of the child. According to Paula Casey,
Thurston County Superior Court Judge and Chairwoman of the
Washington State Superior Court Judges Association's Family and
Juvenile Committee, "[w]e do a better job when our hearings are open
to the public, or we're inclined to be at our best."2"'
2.

Guardians ad Litem and Court Appointed Special Advocates

The GAL has a duty to represent and be an advocate for the best
interests of the child.25 2 In fulfilling this role, the GAL investigates
and collects relevant information about the child's situation and
reports to the court regarding the best interests of the child.2" 3 The
to the court based on an
GAL must make its recommendations
independent investigation. 2 4 The court weighs the recommendations
of the GAL regarding the best interests of the child with the
recommendations of all the parties.25 5
Dependent children must be represented by a GAL at every
dependency proceeding, unless the court finds, for good cause, that
the appointment is unnecessary.2 6 Although both state and federal
law require that all children be represented by a GAL, 25 7 a 1999 study
by Washington State's Office of the Family and Children's
Ombudsman found that approximately one-third of dependent
children do not have one assigned to them.25 8 When children are not
248.
249.
250.
251.
252.
253.
254.
255.
256.
257.
258.

JUSTICE COMMITTEE REPORT, supra note 160, at 6, 28.
Schellhas, supra note 102, at 669.
See ZYNIA Report, supra note 1, at 1; see also Schellhas, supra note 102, at 669.
Two New Bills, supra note 223.
WASH. REV. CODE § 13.34.105(1)(e) (2000).
Id. § 13.34.105(1)(a).
Id. § 13.34.105(1)(d).

Id.
Id. § 13.34.100(1).

Id. § 13.34.100; 42 U.S.C. § 5106(b)(2)(A)(xiii)
Ombudsman, supra note 85, fig. 1.

(2000).
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represented by a GAL, their cases take longer to resolve and they are
more likely to spend more time in foster care. 2 9 Even in cases where a
child has a GAL, the GAL's caseload may be so high as to make it
very difficult to spend the time necessary to talk with the child, review
the individual case plan, listen to the parties involved, and then be
able to give an informed opinion about what is in the child's best
interest. 260
By doing a thorough investigation of the child's circumstances
and advocating for the child's best interests in court, the GAL plays
an indispensable role in dependency proceedings. The Office of the
Family and Children's Ombudsman notes that "a good GAL keeps
DSHS accountable and the court informed. The department does
better work and the court makes better decisions. "261 However, GALs
cannot keep the judge and the other players in the courtroom
accountable when there are too few of them or their caseloads are so
high as to render their assistance ineffective. For example, in Zy'Nyia
Nobles's case, the GAL failed to independently investigate and collect
information regarding what was in the girl's best interest, as is
required by law.262 Instead, the GAL relied on the social worker's
assessment. 263 The "interested" public can help to assure that GALs
investigate their cases and report their independent findings to the
court. If the GALs do not comply, the "interested" public will be
ready to hold them accountable.
Due to the lack of funding for GALs, about two-thirds of
Washington counties use Court Appointed Special Advocate
("CASA") volunteers. 264 More than half of children in Washington
who had someone in court to represent their best interests were
259. Id.
260. Id. Analysis/Conclusions. In some counties, a professional GAL represents between
90 and 400 children at one time. As one Pierce County Juvenile Court Commissioner noted,
"[t]he most glaring effect of heavy caseloads is the failure to have face-to-face contact with the
families." Id. Caseload Issues.
261. Id. Analysis/Conclusions.
262. WASH. REV. CODE § 13.34.105(1)(a) (2000).
263. ZY'NYIA REPORT, supra note 1, at 3.
264. According to the Washington State Association of CASA/GAL Programs,
A volunteer Court Appointed Special Advocate provides a judge or commissioner
with carefully researched information about the child's situation to help the court
make a sound decision about the child's future. Also known as volunteer guardians
ad litem, they advocate for the best interests of the child by keeping all parties focused
on their health, safety, and well-being. CASA volunteers are the consistent and
powerful voice for the child during complex legal proceedings.
CASA
for
Children,
Washington
State,
What
is
CASA?,
available at
http://www.washingtonstatecasa.org/casa/whatis.htm (last visited Mar. 6, 2004).
In
Washington, there are thirty-one CASA programs serving thirty-three counties and several
reservations. Id.
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represented by a CASA volunteer rather than a GAL.265 CASA
volunteers typically are responsible for one to fifteen children and
have considerably more time to invest in each case.266 They have
proven to be an effective alternative to paid GALs in representing
abused and neglected children in dependency proceedings. 267 Despite
recommendations, the Washington legislature has failed to increase
funding for CASA programs statewide so that these programs can
recruit more volunteers and ensure that every child is represented.26
Open dependency courts could aid in the recruitment of CASA
children in out-of-home care are in
volunteers. Nearly three thousand
need of CASA representation. 269 Before the courts opened, potential
CASA volunteers could only sit in the courtroom if given special
permission by the judge.270 In contrast, now that dependency
proceedings are presumptively open, anyone can enter the courtroom
Serving as the
to observe the role of the CASA volunteer.
representative of a child's best interests is a big responsibility and not
one that a volunteer should have to commit to without first being able
to observe. In addition, the media could aid in the recruitment
process by observing the work of CASA volunteers in the courtroom
and reporting on the need for more volunteers.27'
3.

Public Defenders

Improvements in accountability are necessary not only on the
side of the system looking out for the best interests of the child, but
also on the side representing the interests of the parents. Parents
involved in juvenile dependency proceedings have the right to be
265. Ombudsman, supra note 85, Types of GAL Representation, fig. 4.
266. Id. Analysis/Conclusions.
267. See, e.g., id. A review of the effectiveness of CASA volunteers by the Washington
Institute for Public Policy found that they were preferred by community professionals over paid
GALS and that they were cost-effective compared to paying an attorney or other professional for
the same amount of time. Office of the Family and Children's Ombudsman, Recommendations,
available
at
1:
Increase
the
Number
of
GALs,
Recommendation
http://governor.wa.gov/ofco/gal/galselection4.htm (last visited Mar. 6, 2004). [hereinafter
Recommendations].
268. Recommendations, supra note 267; see Washington State CASA website, at
http://www.washingtonstatecasa.org/involved/leg.htm (last visited Mar. 10, 2004).
269. DEP'T SOCIAL AND HEALTH SERVICES CHILDREN'S ADMINISTRATION, CHILD
AND FAMILY SERVICES REVIEW, STATEWIDE ASSESSMENT 237-39 (Sept. 2003), available at

http://www.dshs.wa.gov/ca/CFSR/selfassess.asp (last visited Mar. 11, 2004).
270. See WASH. REV. CODE § 13.34.115 (2000).
271. MINNESOTA FINAL REPORT, supra note 163, at 24-25. A member of the media in
Minnesota said after dependency hearings opened to the public there: "Recently, there has been
a lot of coverage in the media about the lack of guardians ad litem for the majority of child
protection cases across the state. Increased funding is currently being sought and efforts to
encourage volunteerism in this area as well." Id. at 25.
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represented by counsel at every hearing. 272 Because almost all child
abuse and neglect cases involve indigent parents, 273 the court must
appoint a public defender to represent them.274 Their attorneys are
often ineffective at helping parents reunite with their children because
they are underpaid and overwhelmed by the size of their caseloads.2 75
As a result, the parents' counsel often does not talk to their clients
except at the hearings. 276 The parents show up in court not fully
understanding how the dependency process works.2 77 Also, their
attorneys are frequently unprepared for court.278 While they should
be preparing written documents, keeping up with their clients' ability
to access court-ordered services, and advising their clients about what
they need to do to be reunited with their children, they are just trying
to make it to all of their scheduled court appearances. 279 The
Washington Office of Public Defense has been working hard to
address these problems with parents' representation so that they can
participate more fully in these cases.28 ° However, the ability of the
media to attend these hearings would certainly help to draw the
public's attention to these problems. Also, the "interested" public can
support the parents and help them hold their attorneys accountable
when they come to court unprepared.
4.

Caseworkers

Of all the stakeholders, the child caseworker is likely to be the
most familiar with a case when it comes before the judge. The
caseworker checks in with the parents, visits the family home, and
makes sure the parents are complying with court-ordered services.
Therefore, the court is likely to give substantial weight to what the
caseworker reports. However, one significant problem with giving the
caseworker's input so much weight is that the caseworker often
becomes biased-he or she may develop an initial belief about persons
272. WASH. REV. CODE § 13.34.090(2) (2000).
273. Moore, supra note 226.
274. WASH. REV. CODE § 13.34.090(2).
275. Moore, supra note 226. A study by the Washington State Office of Public Defense
found that state funding per representation for assistant attorneys general is nearly three times
the average of what counties paid per representation of parents' attorneys, and many parents'
attorneys have caseloads of 180 or higher. Id. In 2003, the legislature appropriated funding to
reduce the defense attorney caseload to eighty per full-time attorney. JUSTICE COMMITTEE
REPORT, supra note 160, at 25-26.
276. Moore, supranote 226.
277. See JUSTICE COMMITTEE REPORT, supra note 160, at 13.
278. Id.
279. Id.
280. See id. at 25.
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or events
related to the case and then becomes resistant to altering that
21
belief. 1
For example, in the Zy'Nyia Nobles case, when the caseworker
reported to the court that Zy'Nyia's mother complied with her courtordered services, the court ordered that her children be returned to her
care. 282 In Nobles' Individual Service Plan, her caseworker had
reported that the "children are doing well,"2" 3 and that "it is believed
that [Zy'Nyia's mother] is the best resource for her children," but she
did not explain how the mother had shown her ability to parent.8 4
According to the Office of the Family and Children's Ombudsman
("OFCO"), caseworker bias has been a consistent theme in cases they
have handled.2 5 Open courts could prove to be a beneficial means of
preventing caseworker bias from taking hold and determining the
outcome of the hearing. Caseworkers would be more likely to keep
up-to-date, detailed, and accurate case files. 2 6 According to OFCO,
"the case record suggests that Zy'Nyia's death was potentially
avoidable," but "the checks and balances in the child protection
system did not prevent this fatality. 28 7
The media and the
"interested" public can serve as another check on the system, making
sure that caseworkers report hard evidence and not only their
subjective opinions to the court.
VI. CONCLUSION

Historically, juvenile dependency proceedings have been closed
to the public because of concerns about families' rights to privacy and
the desire to protect children from the potential trauma and
embarrassment resulting from public scrutiny. However, these fears
have proved unfounded. In most cases, the new people in the
courtroom will be members of the "interested public"-people who
are knowledgeable about the case and can hold the parties and
stakeholders accountable.8 8 In addition, the media will have the
opportunity to educate the general public about what occurs in these
proceedings and restore public confidence in the child welfare system.
281. VICKIE WALLEN, OFFICE OF THE FAMILY AND CHILDREN'S OMBUDSMAN
REPORT TO ZY'NYIA NOBLES FATALITY REVIEW TEAM 12 Uuly 13, 2000) [hereinafter

OFCO REPORT].
282. Id. at 6.
283. Id.at 11.
284. Id. at 4.
285. Id. at 12.
286.

See, e.g., MINNESOTA FINAL REPORT, supra note 163, at 25.

287. OFCO REPORT, supra note 281, at 12.
288. MINNESOTA FINAL REPORT, supra note 163, at vi, S.
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In the most sensitive cases, judges may use their discretion to
exclude the public. The Washington Supreme Court has already
established a framework for judges to apply in determining whether
the courtroom should be closed. 289 Also, the Court has already
declared that criminal trials involving child sexual assault, 290 as well as
appellate juvenile dependency proceedings, are presumptively open to
the public. 2 1 Many of the same issues arise in these proceedings as in
juvenile dependency proceedings.
The Washington legislature should be applauded for opening
juvenile dependency proceedings to the public. As Zy'Nyia's case
indicates, Washington's juvenile court system is in need of an
overhaul in the way it conducts dependency proceedings.
Unfortunately, Washington currently has a budget shortfall of nearly
one billion dollars.292
However, opening juvenile dependency
proceedings is a low-cost method for improving accountability and
educating the public about the need for larger reforms within the child
welfare system. It is now up to the interested public to attend those
proceedings and up to the media to report on them, thereby educating
the general public about the dependency process. Although only time
will tell, ideally opening juvenile dependency proceedings will prove
to be an important step in improving the lives of Washington's
dependent children.

289. See Seattle Times Co. v. Ishikawa, 97 Wash. 2d 30, 37-39, 640 P.2d 715, 720-21
(1982).

290. Allied Daily Newspapers of Wash. v. Eikenberry, 121 Wash. 2d 205, 214, 848 P.2d
1258, 1262 (1993).
291. In re Dependency ofJ.B.S., 122 Wash. 2d 131, 140, 856 P.2d 694, 699 (1993).
292. See Editorial, Budget Priorities:Higher Education, Children, SEATTLE TIMES, Mar. 5,
2004, at B6; Ralph Thomas, State Budget Battle: Round 2 Opens, SEATTLE TIMES, Feb. 24,
2004, at B2; Ralph Thomas, $1 Billion Budget Gap May Greet Legislature, SEATTLE TIMES, Jan.
24, 2004, at Al.

